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a final postassignment conference, and trial or 
submission of a dispositive motion; and 

(5) any other matters appropriate in the cir-
cumstances of the action. 

The scheduling order, or the order that a 
scheduling order will not aid in the disposition 
of the action, shall issue as soon as practicable 
but in no event more than 90 days after the ac-
tion is assigned. A schedule shall not be modi-
fied except by leave of the judge upon a showing 
of good cause. 

(c) Subjects to be Discussed at Postassignment 
Conferences. The participants at any conference 
under this rule may consider and take action 
with respect to 

(1) the formulation and simplification of the 
issues, including the elimination of frivolous 
claims or defenses; 

(2) the necessity or desirability of amend-
ments to the pleadings; 

(3) the possibility of obtaining admissions of 
fact and of documents which will avoid unnec-
essary proof, stipulations regarding the au-
thenticity of documents, and advance rulings 
from the court on the admissibility of evi-
dence; 

(4) the avoidance of unnecessary proof and of 
cumulative evidence; 

(5) the identification of witnesses and docu-
ments, the need and schedule for filing and ex-
changing briefs, and the date or dates for fur-
ther conferences and for submission of the ac-
tion for final disposition; 

(6) the advisability of referring matters to a 
master; 

(7) the possibility of settlement or the use of 
extrajudicial procedures to resolve the dis-
pute; 

(8) the form and substance of the scheduling 
or postassignment conference order; 

(9) the disposition of pending motions; 
(10) the need for adopting special procedures 

for managing potentially difficult or pro-
tracted actions that may involve complex is-
sues, multiple parties, difficult legal ques-
tions, or unusual proof problems; 

(11) access to confidential or privileged in-
formation contained in an administrative 
record, which is the subject of the action; and 

(12) such other matters as may aid in the 
disposition of the action. 

At least one of the attorneys for each party par-
ticipating in any postassignment conference 
shall have authority to enter into stipulations 
and to make admissions regarding all matters 
that the participants may reasonably anticipate 
may be discussed. 

(d) Final Postassignment Conference. Any 
final postassignment conference shall be held as 
close to the time of submission of the action for 
final disposition as reasonable under the circum-
stances. The participants at any such conference 
shall formulate a plan for submission of the ac-
tion for final disposition. At least one of the at-
torneys on behalf of each of the parties and any 
unrepresented parties shall participate in the 
conference. 

(e) Orders. After any conference held pursuant 
to this rule, an order shall be entered reciting 

the action taken. This order shall control the 
subsequent course of the action unless modified 
by a subsequent order. The order following a 
final postassignment conference shall be modi-
fied only to prevent manifest injustice. 

(f) Sanctions. If a party or party’s attorney 
fails to obey a scheduling or postassignment 
conference order, or if no appearance is made on 
behalf of a party at a scheduling or postassign-
ment conference, or if a party or party’s attor-
ney is substantially unprepared to participate in 
the conference, or if a party or party’s attorney 
fails to participate in good faith, the judge, upon 
motion or the judge’s own initiative, may make 
such orders with regard thereto as are just, and 
among others any of the orders provided in Rule 
37(b)(2), (3), and (4). In lieu of or in addition to 
any other sanction, the judge shall require the 
party or the attorney representing the party or 
both to pay the reasonable expenses incurred be-
cause of any noncompliance with this rule, in-
cluding attorney’s fees, unless the judge finds 
that the noncompliance was substantially justi-
fied or that other circumstances make an award 
of expenses unjust. 

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 
1988, eff. Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31, 
1996.) 

PRACTICE COMMENT 

The attorneys for the parties and any unrepresented 
parties are expected to consult prior to a postassign-
ment conference. The consultations should pertain to 
such matters as: access to the confidential portions of 
the administrative record, if any; the definition of the 
issues; whether discovery is necessary or permissible; 
and, the establishment of a proposed discovery sched-
ule, if it is agreed that discovery will be conducted. 

TITLE IV—PARTIES 

Rule 17. Parties Plaintiff and Defendant—Capac-
ity 

(a) Real Party in Interest. Every action shall 
be prosecuted in the name of the real party in 
interest. An executor, administrator, guardian, 
bailee, trustee of an express trust, a party with 
whom or in whose name a contract has been 
made for the benefit of another, or a party au-
thorized by statute may sue in that person’s 
own name without joining the party for whose 
benefit the action is brought; and when a stat-
ute of the United States so provides, an action 
for the use or benefit of another shall be brought 
in the name of the United States. No action 
shall be dismissed on the ground that it is not 
prosecuted in the name of the real party in in-
terest until a reasonable time has been allowed 
after objection for ratification of commence-
ment of the action by, or joinder or substitution 
of, the real party in interest; and such ratifica-
tion, joinder, or substitution shall have the 
same effect as if the action had been commenced 
in the name of the real party in interest. 

(b) Capacity To Sue or Be Sued. The capacity 
of an individual, other than one acting in a rep-
resentative capacity, to sue or be sued shall be 
determined by the law of the individual’s domi-
cile. The capacity of a corporation to sue or be 
sued shall be determined by the law under which 
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it was organized. In all other cases, capacity to 
sue or be sued shall be determined by the law of 
the appropriate state except (1) that a partner-
ship or other unincorporated association, which 
has no such capacity by the law of such state, 
may sue or be sued in its common name for the 
purpose of enforcing for or against it a sub-
stantive right existing under the Constitution or 
laws of the United States, and (2) that the ca-
pacity of a receiver appointed by a court of the 
United States to sue or be sued in a court of the 
United States is governed by 28 U.S.C. §§ 754 and 
959(a). 

(c) Infants or Incompetent Persons. Whenever 
an infant or incompetent person has a represent-
ative, such as a general guardian, committee, 
conservator, or other like fiduciary, the rep-
resentative may sue or defend on behalf of the 
infant or incompetent person. An infant or in-
competent person who does not have a duly ap-
pointed representative may sue by a next friend 
or by a guardian ad litem. The court shall ap-
point a guardian ad litem for an infant or in-
competent person not otherwise represented in 
an action or shall make such other order as it 
deems proper for the protection of the infant or 
incompetent person. 

(As amended July 28, 1988, eff. Nov. 1, 1988.) 

Rule 18. Joinder of Claims and Remedies 

(a) Joinder of Claims. A party asserting a 
claim to relief as an original claim, counter-
claim, cross-claim, or third-party claim, may 
join, either as independent or as alternate 
claims, as many claims, legal or equitable, as 
the party has against an opposing party, except 
that in an action described in 28 U.S.C. § 1581(a), 
a party may join claims only if they involve a 
common issue. 

(b) Joinder of Remedies. Whenever a claim is 
one heretofore cognizable only after another 
claim has been prosecuted to a conclusion, the 
two claims may be joined in a single action; but 
the court shall grant relief in that action only 
in accordance with the relative substantive 
rights of the parties. In particular, a plaintiff 
may state a claim for money and a claim to 
have set aside a conveyance fraudulent as to 
that plaintiff, without first having obtained a 
judgment establishing the claim for money. 

(As amended July 28, 1988, eff. Nov. 1, 1988.) 

Rule 19. Joinder of Persons Needed for Just Ad-
judication 

(a) Persons To Be Joined if Feasible. A person 
shall be joined as a party in the action if (1) in 
the person’s absence complete relief cannot be 
accorded among those already parties, or (2) the 
person claims an interest relating to the subject 
of the action and is so situated that the disposi-
tion of the action in the person’s absence may 
(A) as a practical matter impair or impede the 
person’s ability to protect that interest, or (B) 
leave any of the persons already parties subject 
to a substantial risk of incurring double, mul-
tiple, or otherwise inconsistent obligations by 
reason of the claimed interest. If the person has 
not been so joined, the court shall order that the 

person be made a party. If the person should join 
as a plaintiff but refuses to do so, the person 
may be made a defendant, or, in a proper case, 
an involuntary plaintiff. 

(b) Determination by Court Whenever Joinder 
Not Feasible. If a person as described in subdivi-
sion (a)(1)–(2) of this rule cannot be made a 
party, the court shall determine whether in eq-
uity and good conscience the action should pro-
ceed among the parties before it, or should be 
dismissed, the absent person being thus regarded 
as indispensable. The factors to be considered by 
the court include: (1) to what extent a judgment 
rendered in the person’s absence might be preju-
dicial to the person or those already parties; (2) 
the extent to which, by protective provisions in 
the judgment, by the shaping of relief, or other 
measures, the prejudice can be lessened or 
avoided; (3) whether a judgment rendered in the 
person’s absence will be adequate; and (4) wheth-
er the plaintiff will have an adequate remedy if 
the action is dismissed for nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A plead-
ing asserting a claim for relief shall state the 
names, if known to the pleader, of any persons 
as described in subdivision (a)(1)–(2) of this rule 
who are not joined, and the reasons why they 
are not joined. 

(d) Exception of Class Actions. This rule is 
subject to the provisions of Rule 23. 

(As amended July 28, 1988, eff. Nov. 1, 1988.) 

Rule 20. Permissive Joinder of Parties 

(a) Permissive Joinder. All persons may join 
in one action as plaintiffs if they assert any 
right to relief jointly, severally, or in the alter-
native in respect of or arising out of the same 
transaction, occurrence, or series of trans-
actions or occurrences and if any question of 
law or fact common to all these persons will 
arise in the action. All persons may be joined in 
one action as defendants if there is asserted 
against them jointly, severally, or in the alter-
native, any right to relief in respect of or aris-
ing out of the same transaction, occurrence, or 
series of transactions or occurrences, and if any 
question of law or fact common to all defend-
ants will arise in the action. A plaintiff or de-
fendant need not be interested in obtaining or 
defending against all the relief demanded. Judg-
ment may be given for one or more of the plain-
tiffs according to their respective rights to re-
lief, and against one or more defendants accord-
ing to their respective liabilities. 

(b) Separate Trials. The court may make such 
orders as will prevent a party from being embar-
rassed, delayed, or put to expense by the inclu-
sion of a party against whom the party asserts 
no claim and who asserts no claim against the 
party, and may order separate trials or make 
other orders to prevent delay or prejudice. 

(As amended July 28, 1988, eff. Nov. 1, 1988.) 

Rule 21. Misjoinder and Nonjoinder of Parties 

Misjoinder of parties is not ground for dismis-
sal of an action. Parties may be dropped or 
added by order of the court on motion of any 
party or on its own initiative at any stage of the 
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action and on such terms as are just. Any claim 
against a party may be severed and proceeded 
with separately. 

Rule 22. [Reserved] 

Rule 23. Class Actions 

(a) Prerequisites to a Class Action. One or 
more members of a class may sue or be sued as 
representative parties on behalf of all only if (1) 
the class is so numerous that joinder of all 
members is impracticable, (2) there are ques-
tions of law or fact common to the class, (3) the 
claims or defenses of the representative parties 
are typical of the claims or defenses of the class, 
and (4) the representative parties will fairly and 
adequately protect the interests of the class. 

(b) Class Actions Maintainable. An action may 
be maintained as a class action if the pre-
requisites of subdivision (a) are satisfied, and in 
addition: 

(1) the prosecution of separate actions by or 
against individual members of the class would 
create a risk of (A) inconsistent or varying adju-
dications with respect to individual members of 
the class which would establish incompatible 
standards of conduct for the party opposing the 
class, or (B) adjudications with respect to indi-
vidual members of the class which would as a 
practical matter be dispositive of the interests 
of the other members not parties to the adju-
dications or substantially impair or impede 
their ability to protect their interests; or 

(2) the party opposing the class has acted or 
refused to act on grounds generally applicable to 
the class, thereby making appropriate final in-
junctive relief or corresponding declaratory re-
lief with respect to the class as a whole; or 

(3) the court finds that the questions of law or 
fact common to the members of the class pre-
dominate over any questions affecting only indi-
vidual members, and that a class action is supe-
rior to other available methods for the fair and 
efficient adjudication of the controversy. The 
matters pertinent to the findings include: (A) 
the interest of members of the class in individ-
ually controlling the prosecution or defense of 
separate actions; (B) the extent and nature of 
any litigation concerning the controversy al-
ready commenced by or against members of the 
class; (C) the desirability or undesirability of 
concentrating the litigation of the claims in the 
particular forum; (D) the difficulties likely to be 
encountered in the management of a class ac-
tion. 

(c) Determination by Order Whether Class Ac-
tion To Be Maintained—Notice—Judgment—Ac-
tions Conducted Partially as Class Actions. 

(1) As soon as practicable after the commence-
ment of an action brought as a class action, the 
court shall determine by order whether it is to 
be so maintained. An order under this subdivi-
sion may be conditional, and may be altered or 
amended before the decision on the merits. 

(2) In any class action maintained under sub-
division (b)(3) of this rule, the court shall direct 
to the members of the class the best notice prac-
ticable under the circumstances, including indi-
vidual notice to all members who can be identi-
fied through reasonable effort. The notice shall 

advise each member that (A) the court will ex-
clude the member from the class if the member 
so requests by a specified date; (B) the judg-
ment, whether favorable or not, will include all 
members who do not request exclusion; and (C) 
any member who does not request exclusion 
may, if the member desires, enter an appearance 
through counsel. 

(3) The judgment in an action maintained as a 
class action under subdivision (b)(1) or (b)(2) of 
this rule, whether or not favorable to the class, 
shall include and describe those whom the court 
finds to be members of the class. The judgment 
in an action maintained as a class action under 
subdivision (b)(3) of this rule, whether or not fa-
vorable to the class, shall include and specify or 
describe those to whom the notice provided in 
subdivision (c)(2) of this rule was directed, and 
who have not requested exclusion, and whom the 
court finds to be members of the class. 

(4) When appropriate (A) an action may be 
brought or maintained as a class action with re-
spect to particular issues, or (B) a class may be 
divided into subclasses and each subclass treat-
ed as a class, and the provisions of this rule 
shall then be construed and applied accordingly. 

(d) Orders in Conduct of Actions. In the con-
duct of actions to which this rule applies, the 
court may make appropriate orders: (1) deter-
mining the course of proceedings or prescribing 
measures to prevent undue repetition or com-
plication in the presentation of evidence or ar-
gument; (2) requiring, for the protection of the 
members of the class or otherwise for the fair 
conduct of the action, that notice be given in 
such manner as the court may direct to some or 
all of the members of any step in the action, or 
of the proposed extent of the judgment, or of the 
opportunity of members to signify whether they 
consider the representation fair and adequate, 
to intervene and present claims or defenses, or 
otherwise to come into the action; (3) imposing 
conditions on the representative parties or on 
intervenors; (4) requiring that the pleadings be 
amended to eliminate therefrom allegations as 
to representation of absent persons, and that the 
action proceed accordingly; (5) dealing with 
similar procedural matters. The orders may be 
combined with an order under Rule 16, and may 
be altered or amended as may be desirable from 
time to time. 

(e) Dismissal or Compromise. A class action 
shall not be dismissed or compromised without 
the approval of the court, and notice of the pro-
posed dismissal or compromise shall be given to 
all members of the class in such manner as the 
court directs. 

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28, 
1988, eff. Nov. 1, 1988.) 

Rule 23.1. Actions Relating to Unincorporated 
Associations 

An action brought by or against the members 
of an unincorporated association as a class by 
naming certain members as representative par-
ties may be maintained only if it appears that 
the representative parties will fairly and ade-
quately protect the interests of the association 
and its members. In the conduct of the action 
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the court may make appropriate orders cor-
responding with those described in Rule 23(d), 
and the procedure for dismissal or compromise 
of the action shall correspond with that pro-
vided in Rule 23(e). 

Rule 24. Intervention 

(a) Intervention of Right. Upon timely appli-
cation anyone shall be permitted to intervene in 
an action: (1) when a statute of the United 
States confers an unconditional right to inter-
vene; or (2) when the applicant claims an inter-
est relating to the property or transaction 
which is the subject of the action and the appli-
cant is so situated that the disposition of the ac-
tion may as a practical matter impair or impede 
the applicant’s ability to protect that interest, 
unless the applicant’s interest is adequately rep-
resented by existing parties. 

In an action described in 28 U.S.C. § 1581(c), a 
timely application shall be made no later than 
30 days after the date of service of the complaint 
as provided for in Rule 3(e), unless for good 
cause shown at such later time for the following 
reasons: (1) mistake, inadvertence, surprise or 
excusable neglect; or (2) under circumstances in 
which by due diligence a motion to intervene 
under this subsection could not have been made 
within the 30-day period. 

(b) Permissive Intervention. Upon timely ap-
plication anyone may be permitted to intervene 
in an action: (1) when a statute of the United 
States confers a conditional right to intervene; 
or (2) when an applicant’s claim or defense and 
the main action have a question of law or fact in 
common. When a party to an action relies for 
ground of claim or defense upon any statute or 
executive order administered by a federal gov-
ernmental officer or agency or upon any regula-
tion, order, requirement, or agreement issued or 
made pursuant to the statute or executive order, 
the officer or agency upon timely application 
may be permitted to intervene in the action. In 
exercising its discretion, the court shall con-
sider whether the intervention will unduly delay 
or prejudice the adjudication of the rights of the 
original parties. 

(c) Procedure. Except in an action described in 
28 U.S.C. § 1581(c), a person desiring to intervene 
shall serve a motion to intervene upon the par-
ties as provided in Rule 5. The motion shall 
state the grounds therefor and shall be accom-
panied by a pleading setting forth the claim or 
defense for which intervention is sought. The 
same procedure shall be followed when a statute 
of the United States gives a right to intervene. 
When the constitutionality of an act of Congress 
affecting the public interest is drawn in ques-
tion in any action in which the United States or 
an officer, agency, or employee thereof is not a 
party, the court shall notify the Attorney Gen-
eral of the United States as provided in Title 28, 
U.S.C. § 2403. A party challenging the constitu-
tionality of legislation should call the attention 
of the court to its consequential duty, but fail-
ure to do so is not a waiver of any constitutional 
right otherwise timely asserted. 

In an action described in 28 U.S.C. § 1581(c), an 
interested party who was a party to the proceed-
ing in connection with which the matter arose 

and who desires to intervene pursuant to sub-
paragraph (a) shall, after consultation in accord-
ance with Rule 7(b), serve a motion to intervene 
upon the parties as provided in Rule 5. The mo-
tion shall state (1) whether the application for 
intervention has been consented to by the par-
ties, and (2) the grounds in support of the mo-
tion. When the applicant for intervention seeks 
to intervene on the side of the plaintiff, the mo-
tion shall state the applicant’s standing, and 
shall state the administrative determination to 
be reviewed and the issues that the intervenor 
desires to litigate. When the applicant for inter-
vention seeks to intervene on the side of the de-
fendant, the motion shall state the applicant’s 
standing. If no objection has been filed within 10 
days after service of the motion, or if the mo-
tion has been consented to by all of the parties, 
the clerk of the court may order the requested 
relief. 

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July 
28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan. 
1, 1993.) 

PRACTICE COMMENT 

To provide information to assist a judge in determin-
ing whether there is reason for disqualification upon 
the grounds of a financial interest, under 28 U.S.C. § 455, 
a completed ‘‘Disclosure Statement’’ form, available 
upon request from the office of the clerk, must be filed 
by certain corporations, trade associations, and others 
appearing as parties, intervenors, or amicus curiae. A 
copy of the ‘‘Disclosure Statement’’ form is shown in 
Form 13 of the Appendix of Forms. 

Permissive intervention in this court is subject to 
the statutory provisions of 28 U.S.C. § 2631(j). 

Rule 25. Substitution of Parties 

(a) Death. 
(1) If a party dies and the claim is not thereby 

extinguished, the court may order substitution 
of the proper parties. The motion for substi-
tution may be made by any party or by the suc-
cessors or representatives of the deceased party 
and shall be served on the parties as provided in 
Rule 5 and upon the persons not parties in the 
manner provided in Rule 4 for the service of a 
summons. Unless the motion for substitution is 
made not later than 90 days after the death is 
suggested upon the record by service of a state-
ment of the fact of the death as provided herein 
for the service of the motion, the action shall be 
dismissed as to the deceased party. 

(2) In the event of the death of one or more of 
the plaintiffs or of one or more of the defendants 
in an action in which the right sought to be en-
forced survives only to the surviving plaintiffs 
or only against the surviving defendants, the ac-
tion does not abate. The death shall be sug-
gested upon the record and the action shall pro-
ceed in favor of or against the surviving parties. 

(b) Incompetency. If a party becomes incom-
petent, the court upon motion served as pro-
vided in subdivision (a) of this rule may allow 
the action to be continued by or against the par-
ty’s representative. 

(c) Transfer of Interest. In case of any transfer 
of interest, the action may be continued by or 
against the original party, unless the court upon 
motion directs the person to whom the interest 
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is transferred to be substituted in the action or 
joined with the original party. Service of the 
motion shall be made as provided in subdivision 
(a) of this rule. 

(d) Public Officers—Death or Separation From 
Office. 

(1) When a public officer is a party to an ac-
tion in an official capacity and during its pend-
ency dies, resigns, or otherwise ceases to hold 
office, the action does not abate and the officer’s 
successor is automatically substituted as a 
party. Proceedings following the substitution 
shall be in the name of the substituted party, 
but any misnomer not affecting the substantial 
rights of the parties shall be disregarded. An 
order of substitution may be entered at any 
time, but the omission to enter such an order 
shall not affect the substitution. 

(2) A public officer who sues or is sued in an 
official capacity may be described as a party by 
the officer’s official title rather than by name; 
but the court may require the officer’s name to 
be added. 

(As amended July 28, 1988, eff. Nov. 1, 1988.) 

TITLE V—DEPOSITIONS AND DISCOVERY 

Rule 26. General Provisions Governing Discovery 

(a) Discovery Methods. Parties may obtain 
discovery by one or more of the following meth-
ods: depositions upon oral examination or writ-
ten questions; written interrogatories; produc-
tion of documents or things or permission to 
enter upon land or other property for inspection 
and other purposes; physical and mental exami-
nations; and requests for admission. 

(b) Discovery Scope and Limits. Unless other-
wise limited by order of the court as prescribed 
by these rules, the scope of discovery is as fol-
lows: 

(1) In General. Parties may obtain discovery 
regarding any matter, not privileged, which is 
relevant to the subject matter involved in the 
pending action, whether it relates to the claim 
or defense of the party seeking discovery or to 
the claim or defense of any other party, includ-
ing the existence, description, nature, custody, 
condition and location of any books, documents, 
or other tangible things and the identity and lo-
cation of persons having knowledge of any dis-
coverable matter. It is not ground for objection 
that the information sought will be inadmissible 
at the trial if the information sought appears 
reasonably calculated to lead to the discovery of 
admissible evidence. 

The frequency or extent of use of the discov-
ery methods set forth in subdivision (a) shall be 
limited by the court if it determines that: (i) the 
discovery sought is unreasonably cumulative or 
duplicative, or is obtainable from some other 
source that is more convenient, less burden-
some, or less expensive; (ii) the party seeking 
discovery has had ample opportunity by discov-
ery in the action to obtain the information 
sought; or (iii) the discovery is unduly burden-
some or expensive, taking into account the 
needs of the case, the amount in controversy, 
limitations on the parties’ resources, and the 
importance of the issues at stake in the litiga-

tion. The court may act upon its own initiative 
after reasonable notice or pursuant to a motion 
under subdivision (c). 

(2) Insurance Agreements. A party may obtain 
discovery of the existence and contents of any 
insurance agreement under which any person 
carrying on an insurance business may be liable 
to satisfy part or all of a judgment which may 
be entered in the action or to indemnify or reim-
burse for payments made to satisfy the judg-
ment. Information concerning the insurance 
agreement is not by reason of disclosure admis-
sible in evidence at trial. For purposes of this 
paragraph, an application for insurance shall 
not be treated as part of an insurance agree-
ment. 

(3) Trial Preparation—Materials. Subject to 
the provisions of paragraph (4) of this subdivi-
sion (b), a party may obtain discovery of docu-
ments and tangible things otherwise discover-
able under paragraph (1) of this subdivision (b) 
and prepared in anticipation of litigation or for 
trial by or for another party or by or for that 
other party’s representative (including the other 
party’s attorney, consultant, surety, indemni-
tor, insurer, or agent) only upon a showing that 
the party seeking discovery has substantial need 
of the materials in the preparation of the par-
ty’s case and that the party is unable without 
undue hardship to obtain the substantial equiva-
lent of the materials by other means. In order-
ing discovery of such materials when the re-
quired showing has been made, the court shall 
protect against disclosure of the mental impres-
sions, conclusions, opinions, or legal theories of 
an attorney or other representative of a party 
concerning the litigation. 

A party may obtain without the required 
showing a statement concerning the action or 
its subject matter previously made by that 
party. Upon request, a person not a party may 
obtain without the required showing a state-
ment concerning the action or its subject mat-
ter previously made by that person. If the re-
quest is refused, the person may move for a 
court order. The provisions of Rule 37(a)(3) apply 
to the award of expenses incurred in relation to 
the motion. For purposes of this paragraph, a 
statement previously made is (A) a written 
statement signed or otherwise adopted or ap-
proved by the person making it, or (B) a steno-
graphic, mechanical, electrical, or other record-
ing, or a transcription thereof, which is a sub-
stantially verbatim recital of an oral statement 
by the person making it and contemporaneously 
recorded. 

(4) Trial preparation—Experts. Discovery of 
facts known and opinions held by experts, other-
wise discoverable under the provisions of para-
graph (1) of this subdivision (b) and acquired or 
developed in anticipation of litigation or for 
trial, may be obtained only as follows: 

(A)(i) A party may through interrogatories re-
quire any other party to identify each person 
whom the other party expects to call as an ex-
pert witness at trial, to state the subject matter 
on which the expert is expected to testify, and 
to state the substance of the facts and opinions 
to which the expert is expected to testify and a 
summary of the grounds for each opinion. (ii) 


